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ORDER

PER N. K. BILLAIYA, AM:

ITA No.4907/Del/2017 and 4909/Del/2017 are two separate appeals
by the revenue preferred against two separate orders of the CIT(A)-29,

New Delhi dated 11.05.2017 pertaining to A.Y.2009-10 and 2011-12.1.
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2.  Since common grounds are involved in both these appeals, though,
quantum may differ, both these appeals were heard together and are

being disposed of by this common order and brevity.

3.  The grievance of the revenue in A.Y. 2009-10 read as under :-

1. The Ld. CIT(A) has erred in law and on fact in holding that no interest
bearing funds were used by the assessee in making investment giving rise to tax exempt
income and thus restricting the disallowance u/s. 14A to Rs.35,78,530/- against the
disallowance of Rs.2,51,751/- made by the AO in accordance with the provisions of Rule

8D of the Income Tax Rules.

2. The Ld. CIT(A) has erred in law and on facts in holding that excise duty

refund of Rs.2,46,79,790/- is eligible for deduction u/s. 80 IB.

4.  The grievance of the revenue in A.Y. 2011-12 read as under :-

1. The Ld. CIT(A) has erred in law and on fact in holding that no interest
bearing funds were used by the assessee in making investment giving rise to tax exempt
income and thus restricting the disallowance u/s. 14 A to Rs.82,66,124/- against the
disallowance of Rs.1,06,79,240/- made by the AO in accordance with the provisions of

Rule 8D of the Income Tax Rules.



2. The Ld. CIT(A) has erred in law and on facts in holding that excise duty refund of

Rs.2,80,82,949/- is eligible for deduction u/s. 80 IB.

5. At the very outset the counsel for the assessee stated that identical
issues were considered by the Tribunal in ITA Nos. 5124/Del/2011,
92/Del/2012, 144/Del/2013, 475/Del/2013, 4426/Del/2013 and
4986/Del/2013 for A.Y. 2008-09, 2009-10 and 2010-11 and the order of
the Tribunal was followed in ITA No.6963/Del/2014 and 556/Del/2014 for
A.Y.2011-12 in favour of the assessee and against the revenue. The DR

fairly conceded to this.

6. We have carefully considered the grievance of the revenue viz-a-viz
the order of the Coordinate Bench (supra). We find force in the
contention of the counsel. Grievance raised vide ground No.1 which is in
respect of disallowance u/s. 14A, we find that an identical issue was
considered by the Tribunal in assessee’s own case in ITA
No.6963/Del/2014 vide ground No.2 of that appeal and grievance raised
vide ground No.2 of the present appeal was considered by the Tribunal in
revenue’s appeal in ITA No.556/Del/2015 for A.Y.2011-12 vide ground No.

3 of that appeal.



7. The relevant findings of the coordinate Bench read as under :-

8. Similarly, the second issue, raised by the assessee vide grounds Nos. 2 to 4
and also agitated by Revenue vide ground No.1, has been decided by the Tribunal

In the aforesaid order in para 23 to 28, which read as under :

23 Coming to the issue of disallowance u/s.14A r.w. Rule 8D of Rs.35,78,530/-, the
brief facts are that assessee has received a sum of Rs.1,47,52,936/- as dividend which
was claimed as exempt. In response to the show cause notice, the assessee submitted
that these were old investments and all the investments were made out by own funds
and all borrowed money were used for the purpose of business, However, the Assessing
Officer without examining the books of account and the nature of expenditure debited
in the books of account as well as identifying any expenditure which can be said to be
altributable for earning of exempt income, has mechanically applied Rule 8D and
computed the disallowance of Rs.2,51,81,751/- which consisted of disallowance of
Interest of Rs.2,16,03,221/- under Rule 8D2(i and mve;tment of Rs35 78 530/ on
account of indirect expenditure under Rule 8D2( m) //;rﬂ
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24 Ld. CIT (A) has directed the assg&;eet B @'ﬁiﬁ{{h’a reconahatmn of the
bank details and the dates on which thi iiestr ‘S,M?’émfﬁa & secondly whether on

those dates the balance as per overdraftifas ezdﬁﬁr{w sty tmmfy whether

own fund have been used for the investmeftt. ARter gomg"-'“\r‘bukgﬁ {hese etails, he
found that investments have been made fron] assessee's own‘tttndsﬁ E;ecause when the



investments were made there were huge credit balance as per bank statements and no
overdraft facility were availed. Accordingly with this finding, he held that no
disallowance of interest should be made. However for certain veri‘ication, he has giver
to the Assessing Officer as per the direction given at pages 21 and 22 of the arder
However with regard to the calculation of administrative cost @0.5% under Rule 8C
(2)(iii}, he upheld the action of the Assessing Officer.

25, Before us, the Jearned counsel submitted that, first of all there was only one
dividend cheque received during the year and all investments were made in the earlies
years. This aspect was clearly stzted before the Assessing Officer that no expenditure
has been incurred for the purpess of earning the dividend income. In so far as the
disallowance of interest ‘s concern, he submitted tha: there is a categorical finding by
the CIT(A) which is also borne out f-om the record that no barrowed funds have been
diverted for the purpose of investment and herce no disallowance can be mzde or
account of interest.

2€. On the other hand, learned DR strongly relied upon ‘he order of the Assessing
Cfficer and ld. CIT (A) and submitted that, once the assessee has a dividend income
which is claimed as exempt then expenditure needs to be attributable.

27. After considering the aforesaid submissions and on perusal of the relevant
finding given in the impugned orders as we!l as material referred to before us, we find|
that in so far as disallowance of interest expenditure is concern, the same has rightly'
teen deleted by the 1d. CIT (A) after due verification of the records that none of the:
investments have been made cut of borrowed funds and has been made by assessee’s;
own fund. In view of such a clear cut finding, no disallowance of interest car be rade.
With regard tc other disallowance cn account of administrative cost, we find that
assessee has given z categorical explanation that no expenditure can be said to be
atiributable espectally when all the investments were made in much earler years and
there is only one dividend cheque received during the vear. Once assessee has produced
all the relevant books of account, explained the nature of expenses debited and has
explaired that none of the expenditure can ke said to be attributable to earning of’
exempt income, then onus shifts upon the Assessing Officer to examine the books of
account and nature of expenditure debited and after recording his ‘satisfaction’ as per
the mandatory requirement given in Section 14A(2) and (3) r.w.s. Rule 8D (1}, then only
he can proceed to make disallowance under Rule 8D, Th's has been clearly stated by the
Hon'ble Delhi High Court ir. the case of HT Media Ltd. vs. Pr.CIT, reported in (2017) 399
ITR 576 (Del) and Hon'ble Apex Court in the case of Godrej & Boyce Manufacturing Co.
Ltd. vs. Dy.CIT & Anr., reported in (2017) 394 ITR 449 (SC). Thus, in the absence of any
recording of mandatary satisfacticn as per Section 14A (2) r.ws. Rule 8D (1) Assessing
Officer cannot mechanically apply Rule 8D for the purpose of disallowance. Accordingly,
disallowance made u,/s.14 by Assessing Officer is hereby deleted.

28, [n the result, the appeal cf the assessee is allowed and the Revenue's appeal is
dismissed. X
u .



o, In the present case also, the facts and circumstances are same as were
prevailing over the cases decided by the Tribunal, where the findings reached by
the Tribunal are based on the peculiar facts and circumstances of the cases, such
as no investment during the year under consideration for earning exempt
income, receipt of only one cheque for dividend, failure of Assessing Officer to
point out any expenditure attributable to earning such income and to record
satisfaction in this regard etc. In the identical facts of the present case, we decide
this issue in favour of the assessee and against the Revenue in the peculiar facts
& circumstances of the case. It is, however, observed that our this decision shall
not operate as an exemplar in other cases having different set of facts and
circumstances. Accordingly, grounds Nos. 2 to 4 raised by the assessee are

allowed and ground No.1 raised by Revenue is dismissed.

8.  Respectfully following the findings of the Coordinate Bench we

decline to interfere. Ground No.1 is accordingly dismissed.

9. Ground No. 2 of the present appeal has been considered by the

Tribunal :



10. The third and fourth issues have also been decided by the Tribunal vice
para 9to 16 and 17 to 20 of their order and the same are covered in favour of the
assessee and against the Revenue. The observations of the Tribunal read as
uncer:

9. Coming to the issue of exclusion of refund of Excise duty (Self Cenvat Credit)
amounting to Rs.1,31,01,284/- being capital in nature, and therefore, same should also
be not part of Section 1153, First of all, we find that the Revenue has also raised the
similar issue in ground no.1 and 2, that is, firstly, disallowance of claim for deduction at
Rs.1,31,01,284/- on account of ‘Self Cenvat Credit Availment’ u/s.801B; and secondly,
challenging the finding that Excise refund s a capital receipt in nature and not liable to
tax, ‘

10. The facts in brief qua this issue are that Assessing Officer noted that in the P&L
account of the Jammu Unit, assessee has credited &n amount of Rs.1,31,01,284 on account
of Self Cenvat Credit to Jammu unit. The assessee has rec*‘wed of Excise duty by
the Excise Department. The Government of India, Ministy 24 imﬁjerce & Industry, and
Department of Industrial Policy & Promotlon vide ifs ’fﬁ }’Igm%ﬁ'ated 14th June 2002
has formulated a special package of Incenmes for ‘d@%ﬁ‘oprhént of industries in the
State of &K, Such Office Memorandum stafes tha /I/ sp% AP age for thaState of J&K

is on the same lines which were earlier formulgted by e ¢ 1es men& of ,ndla for the
North Eastern States, notified vide OM No. EAJ1/2/96-1PD dat"‘" ?#tth c/ember 1997.

/
With a view to accelerate industrial devel opnient in the Sm‘e 0&]&}{; e package of
\"'_ h" m,\ \‘\‘: ;
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incentives was introduced and made applicable to the industrial undertakings specifyin
certain conditions and put up in the State of J&K. One of the incentives made was 100¢
excise duty exemption for a period of ten years frem the date of commencement ¢
commercial production by the industrial undertakirgs. Such Office Memo dated 14t
June 2002 at the concluding paragraph states zs under:-

“The Ministry of Finance, Department of Revenue is requested to amen
Act/Rules/Notification etc. and issue necessary instructions for giving effect to the:
decisions.”

Accordingly, under the Excise Duty Act, excise duty Notification No. 56/2002 dated 14t
November 2002 was issued. As per such notification, the assessee in respect of such J&
units, upon clearance of goods, shall pay/depaosit cxcise duty. By seventh of the followin
month, a claim will be made on the Excise Department for the excise duty paid from th
first day to the last day of the prier month. The Excise Department, upon verification ¢
such claim, refunds the excise duty paid by the undertaking. It was submitted that such
refund is a capital receipt r.ot subject to tax.

)L Ld. CIT (A) foliewing the appellate order for the Assessment Year 2007-08 i
assessee’s own case held it to be allowable in favour of the asscssee. In Assessment Yea
2007-08, the 1d. CIT(A) has followed the decision of Hon'ble tigh Court in the case of €I
vs. Dharam Pal Pream Prakash Ltd., reported in 317 ITR 353 {Del.), wherein th
Hon'hle High Court had clearly distinguished the naturc of income by way of DEPB
Refund/ Cenvat Credil/ Duty Draw Back and Assessing Officer was directed to canside
the excise duty refund as srofit derivec from the business of the Industrial Undertakin,
while computing the eligible deduction u/s.80IB of the Income of the assessee’s Jamm
unit. Alternztively, it was also claimed that Excise Duty refund is a capital subsidy in viev
of the decision of Hon'ble Jammu & Kashmir High Court in the case of Shiee Belaj
Alloysv. CIT [2011} 239 CTR (j&K) 70 wherein it was held that Fxcige duty refund a:
granted by the State of Jammu and Kashmir is a capital subsicy.

12. Before us, Id. counsel for the assessce submitted that first of all, the Jammu uni
falls within the jurisdiction of Hon'ble High Court of Jammu & Kashmir and if the eXCise
refund has been treated as capital receipt, then the same haggto be followed as such. He
further pointed out that this decision of Hon'ble Jammu & Kashmir High Court 2as beer
affirmed by the Hon'ble Supreme Court vide order dated 19th April, 2016, wherein Hon'ble
Apex Court following the ratio of CIT vs. Ponni Sugars & Chemicals Ltd, reported ir
(2008) 9 SCC 337 has confirmed the order of the High Court and dismissed the Revanue'’s
appeal. Thus, in view cf such dinding precedence the refund amount has to be treated as
capital receipt.

13 On the other hand, learned DR relied upan the order cf the Assessing Officer.

14. After considering thz relevant finding given in the impugned orders as well as
the judgment relied upon before us, we find that Assess:ng Officer has held that the excise
refund on account of Self Cenvar Credit Availment is not eligible for decuction 1/s.B0IB
and for this he has relied upon the various decisions of Hon'hle Sup-eme Court on the

A



w
point that such excise refund cannot be held as business receipt derived from the eligible
undertaking. Hence he denied the assessee’s claim for deduction u/s.801B. Before the ld.
CIT (A), assessee besides relying upon the decision of Hon'ble Delhi I;{igh Court in the case
of Dharampal Prem Chand, wherein distinction has been made between the treatment
given to the excise duty and the duty draw back in the DEPB in the context of which
various judgments have been rendered which has been cited by the Assessing Officer. The
Hon'ble Delhi High Court has held that Excise duty refund is a profit derived from the
industrial undertaking while computing the eligible deduction u/s.801B.

15, However, the alternative plea of the assessee that it is a capital receipt, hence, the
same cannot be treated as revenue receipt chargeable to tax has agajn being found favour
by the Id. CIT(A) in view of the decision of Hon'ble Jammu & Kashmir High Court in the
case of Shree Balaji Alloys (supra).

16. We find that in the case of Balaji Alloys the Hon'ble J&K High' Court, on same Govt.
Notification has held that excise refund receipt in pursuance of new Industrial policy of the
government is a capital receipt. Once that is so, then the entire receipt itself cannot be
treated as part of taxable receipt and the entire question of allowing and disallowing the
deduction u/s.801B becomes purely academic. This judgment of Hon'ble Jammu & Kashmir
High Court has also been approved and affirmed by the Hon'ble Supreme Court in the case
of CIT vs. Shree Balaji Alloys in the civil appeal 10666 of 2013 and other appeals vide
judgment and order dated 19% April, 2016 following Ponni Sugar and Chemicals Ltd
(supra), Thus, when the excise duty refund has been treated as capital subsidy not part of
taxable receipts, then entire controversy sets atrest and accardingly, the finding of the Id.
CIT (A) that excise refund is a capital in nature stands confirmed. In view of this finding-
grounds no.1 and 2 as raised by the Revenue arc dismissed.

17. Now coming to the issue, whether such capital receipt in the form of excise duty
refund should be treated as part income while computing book: profit u/s.115]B. Ld.
CIT(A) has held assessee is not entitled to the exclusion of the said amount following the
judgment of ITAT Hyderabad in the case of Rain Commodities Ltd. Vs, DCIT, {2014} 149
ITD 732 (Hyd.). :

18 Before us the learned counsel has strongly relied upon the decision of ITAT Mumbai
Bench in the case of ]SW Steel vs. ACIT, ITA Nos. 923 & 930/Bang/2009, wherein all the
decisions on this issue has been discussed and analysed and on similar capital receipt,
[TAT Mumbai Bench in the case has held that such capital receipt cannot be part of book
profit. Thus, he submitted that once a receipt itself is not taxable within the provision of
the Act, then same cannot be held to be includa_lsg(;l:@g;)ﬁ}ﬁilejcg piting the book profit
u/s.115]B. e g =
P ol
" ﬁ,ﬁ%qﬁaﬁ%@ submittgd that once the
catdiihe claime Ejfha,ﬁgit should be
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19. On the other hand, learned
assessee has itself credited to the P&L agpaut
removed while computing the book pro  —'

order of the 1d. CIT [A). "
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20.  After considering the rival submissions and perusal of the judgment relied upon by
the learned counsel, we find that from the stage of the 1d. CIT(A) it has been held that
excise duty refund of Rs.1,31,01,284/- is a capital receipt not chargeable to tax under the
provision of the Act. Such a receipt being a capital in nature stands upheld from the stage

it cannat be brought to rax, then same cannot be held to be includable in the book profit.
This issue whether an amount to which is not a taxable receipt at all whether can be part
of the book profit or not has been discussed threadbare by the ITAT Mumbai Bench in the
case of JSW Steel Ltd. and Anr. Vs, ACIT, Reported in (201 7} 49 CCIT 97. In that case, the
issue was the waiver of land for acquisition a capital asset which is held to be capitai
account is whether includable n computing of book profit of the company for the purpose
of levy of MAP u/s.115/B or not even when such an amount was included through P&l,
account. The relevant observations and finding of the Tribuna! reads as under--

of VIth Schedule of the Companies Act needs to be seen. The starting point for computation
of book profit under section 115/B is the et profit' as per the profit & loss account

Separately in the profit and Igss account. The objective of AS-5 is to prescribe the
classification and disclosyre requirements. The relevant text of cf;e standard 5 reads as
under: / ‘

'8 Extraordinary items should be disclosed in the smtenf.a{nr of profit and loss as a
part of net profit or loss for the peried. The nature and the amount of each extra-
ordinary item should be separg tely disclosed in the statement of profit and loss in a
manner that its impact on current profit or loss can be perceived.” .-

A con-joint reading of the above accounting standards suggests that, there are two types
of compulsions while preparirg annual accounts, one gre accounting compulsions and
second are disclosure compulsions, The accounting compulsion comes into play since there
is a double entry system of accounting, for instance, when a loan amount is waived, o depir
goes to the liability account and a credit has to go to any of the liability/ reserve acco unt,
which in the present case has been taken to the Profit and Lass account. The disclosure
compulsions merely require the assessee to disclose the material items in the Profit & Loss
account. A mere disclosure of an extraordinary item in the profit & Joss ACCount statement
does not mean that the seid jtem represents the ‘working result’ of the compan Y, when the
accounting standard, especrally AS-9 clearly provides that remission of a tiability is not to
‘“\ Seen S v
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be recognized as revenue, then it has to be reckoned that it cannot be treated as revenue
far the purpase of either net profic or consequently buvk profit. The primary purpose of
preparing the Profit &Loss account in Part Il of the Companies Act is to find out the result
of the company, during the period cavered by the prafit & loss account and the exceptional
nature ftems are required to be disclosed separutely 5o us to ussess the correct impuct ori
the profit & loss account of the compary. What is required Under clause (3) of Part Il of
Schedule VI of the Companies Act, is that, a profit & loss account should set out various
items relating o the income and expenditure of the company urrenged under Lhe rmost
convenient heads and then It provides tc list out the various information which needs to be
disclosed in the profit & loss account. The profit & loss account contains income and
expenditure of a company in respect of the period covered by the account and therejore,
there cannot be any question jor including a capitel surplus in that account which cannot
be recloned as income. Clause (3)(xii)(b} of Part Ii of schedule aiso shows that what is to
be included in the praofit & loss account is in respect of transactions of an account, not
usually undertaken hy the company or undertaken in circumstances of an exceptianal or
non-rezurring nature, if matericl in armount. This clearly indicates that only those items
can be regurded gs part of tire profit & luss account which is in respect of similar type of
transaction and not which are exceptionai in nature. Waiver of a loan certainly cannat be
reckoned as transaction of a kind usually taken but it is an item of exceptional and non-
recurring nature. A capital surplus on account of waiver of ican in no way can be recorded
as operational profit or profit wkich is to be included in the profit & loss account There
can be absolutely no question for accounting in the Profit and Loss Account something
which vannul be régarded as Income, profic or gain. This view is further reiterated by the
inrerpretarfon clause 7 appearing in Part NI of Schedufe VI of the Companies Act vzhich
reqds as under:-

"7{1) For the purpose of Parts | and Il of this Schedule, uniess the contexr atherwise

requires._
[ P |
(c) the expression “capital reserve” shall not include any amount regarded as free for

distribution through the profit and lass account; and the expression “revenue reserve”
shall mean any reserve other than a capita! reserve; ”

A capital surplus thus, in respect of waiver of lean amount cannot be rzgarded as being
amourt available for discribucion through the profit & loss account. This follows from the
very definition of expressior ‘copitai reserve’ that it must he accounted directly to the
credit of the capital reserve account instead of being credited to the profit & loss account
30 as to enisure that it is not left for being distributed through the profit & loss account.

16, From our above analysis and discussion of the various provisions af the Companies Act
as well as Accounting Standards it can be estensibly deduced thar an item of ‘capital
surplus’ can "ever be a part of profit & loss account aibeit.itis apart of a capital reserve as
the waiver of a Ioan token for acquisition of a cap ;g# SYPC I ~capftal receipt [tiling
within the category of cap :a surplus w ;;:& IS nogs i@y#’ﬁ?&m exceptional item which to
be disclosed as per the reqm'remgggﬁ & 1€ CHnpang A v Kurther Itis quite pertinent to
note that, clause (i) of Explanuligg:-Fof 5 -':@;5{ ﬂﬁﬁ?;ts aise an indigeigr of the intentiv
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of the legisiature and also the schéme ofithe sﬁftfﬁﬁ ;‘f ne mgom‘»g‘gm;qﬁlch are treated as
exempt under the [ncome Tax Act qreffo b@xc;gg d ffj t@%ﬂ?ﬁ’-& <l
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said clause excludes;
AXXXHNXX

17. From the above discussion we are of the opinicn that surplus resulting in the books of
the assessee company consequent upon waiver of loan amount i nor requiréd ro he
credited to the profit & loss account for the year in which waiver Is granted and in any
case it cannot be reckaned as working result of the company during thc period covered by
the uccount, su us Lo be treated as part of beok profit of the company far that year under

l.ﬂt! L-UI’I’JJJLJ"”E& ACt

18. Before us the 1.d. CiT ILR. has strongly contended that the when the assessee itself has
shown the waiver of loan as part of the book profit therefore, it is preciuded from claiming
the deduction from the book profit, because once it has been shown and declared as part
of book profit then neither the Assessing Officer nor the assessee car tinker with such a
result and any adjustment if at all can only be made as provided in Explanation-1 to sub
section {2) of section 115/B. First of all, fram the perusal of the Profit &Loss account for
the vear ending 31.03.2004 it s seen that assessee had shown prefit before cxceprional
item at Rs.571.84 crores. Thereafter, it has disciosed cxceptional item of Rs.390.76 crores
which is en account of waiver of dues, However, while computing the Loolk profit ard tax
payable under section 115]B the ussessee included the said amount for calculcting the tax
under MAT. Along with the said r:nmputarmn the assessee has given the following note
which reads as under:

"The Company has credited an amount of Rs. 390,76,03,555 as ait exception al item
in its Prof it and Loss account. This includes write-back of certuin principul
amounts and certain interest dues, as a part of a restructuring package with ifs
tenders Outl of these amounts, the Company heas not considered the write-back of
principai amounts {amounting to Rs 22646,76,328) as a taxable income since the
same is in the nature of capitai receipt in the hands of the Company. Further, these
amounis do not represent the revers ol of uny amount allowed as a deduction in
any earlier year. Hence the provisions, of section 41(1) do not appiy in respzct of
this write-back

As regards the write-back of the balance amount relating to waiver af interest dues, the
Company has offered for tax those amounts wiich hed been claimed as u deduction in
earlier years on provision basis amounting ta Rs. 76827,96,973 (refer clause A(l) of
Annexure 8 of TAR). The balance amount! of Hs B6,01,31,698 had not been cliowed as @
deduction in earfr'eryears due to the provisicns of Section 438 of the Act and consequently,
the write-back of this amount is not considered cs a tuxable income in this year
Accordingiy. the {oss computed has been increased to the extent of the-provision written-

back. o el I g S,

in connection with the abave cantentions, the Company rpjmf: m‘\rhp}'hﬂnh?mywpﬁ.%ms\
. Tirunelvel: Motor Bus Service Uo. P Ltd v. CIT 78 ITR §5(SC)- i
. CITV. Chetan Chemicals {P) Ltd. 188 CTRS‘?Z{GW

. Mokindra & Mahindra Led v CIT 261 ITR 501 [Lfom,l

. CITv. isha Ranjen Bhadra 125 ITR 44 (Gawhat))” ., "

Then again in note na.10.1 {tne relevant portin of which has a!rﬂady
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ubove) the assessee specifically gave a caveat that this amount on account of waiver of
loan is not includable in the 'book profit’ and same has heen included only out of cbundant
precaution as the assessee company raserves the right to exclude such sum and contest
during the course of assessment procesdings. Thus, at the very initial stage itself the
assessee had disclosed all the particulars and had also given a detailed note as to why the
said amount will not form part of the ‘book profit. Once that Is so, then such notes
qualifying the compuration of book profit has to be read into it, that is, notes
accompanying computation of income cannot be segregated or completely ignored. It is
not the case of the assessee that an adjustment should be done while arriving at the book
profit as provided in Explanation-1,albeit its claim is that correct amount of net profit as
per the profit & loss account should be taken as ‘hook profit’ which is the starting point of
computation under section 115]B. As discussed in detail in our earlier part of the vrder
that, a receipt which culd never enter the stream of taxation either under the normal
provisions of the Act er under the MAT provisions under sectich 115]B, then the said
_receipt neither constitutes profit nor revenue nor income nor any kind of gain which needs
to be included in the net profit. It is a equally a trite proposition of law that an income
cannot be taxed by an acquiescence or consent of the assessee but as per the mandate of
the statutory provision and if assessee shows that a particular income is not taxable then
ke can always demonstrote and satisfy to the authorities thul u purticular income was not
taxable in his hand and it was returned under an erroneous impression of law. There
cannnt be imposition of tax without the cuthority of law. One has to look whut is
envisaged under the Act to be taxed and there is no room for intendment or tax authorities
can capitalize on acguiescence by assessee sans cny authority By law. The court and
taxing authorities have bounden duty to decide as to whether a particular category of
ussessee is to pay a particular tax or not. Even if we agree that Assessing Officer could not
Rhave entertained such a fresh claira hut in view of the decision of Hon'ble Supreme Court
in the case of Goetz india Ltd. vs. CIT (supra} as heavily relied upon by the Ld. CIT D.R,
however, it does not impinge upor the powers of the appellate authorities including Ld.
CIT (A) and Tribunal This has heen clarified by the Hon'ble Supreme Court itself in the
concluding part of the said judgment. There is no such bar or stqtutory restrain on the
appellate autharitics to permit/entertain such additional claims which has been raised by
the assessee hefore them. This proposition is strongly supported by the decision of Hon'ble
Jurisdictional High Court in the case of CIT vs. Prutlivi Brokers and Sharzholders Pvt. Ltd,,
(2012) 349 ITR 336 (Bom.). It is also equally a salutary principle of tax laws that entries in
the hanks af account or in the prefit & lass account is not a determingtive jactor for taxing
the income because income can be taxed only by the express provisions of law. We have
already discussed in detail in our earlier part of the order thar waiver of a loan is a capital
receipt which is part of the capital reserve and cannot be reckoned aus working resuft of
the company and therefore, it does not form part of the net profit as per the profit & loss
account. Thus, such a capital receipt car.not be taxed as "hook profit’ as envisaged in terms
of section 115/B.

19, As regard the decision of the Hon hle-Age yrt in the case of Apolle Tyres (supraj, as
reiied upon the L& CIT D.R, we,dd h(i’ujfi}ﬁﬁ:‘giﬁ’:ﬁ:ﬁﬁkdgmeﬁt in any way envisages that a
, Ll 2 oy e S TS Ty
receipt which is not taxable as boolgprifit .aogﬁc&ﬁ:i‘en‘a part of net profit as per profit
& loss account should be taxed under u/ST1S/B’ )t%@bﬁefgus.e has been credited to profit
& loss account which too has been qual{ﬁed@;bj{ji;ﬁ note giving a caveat for non-inclusion in
the book profit, Assessing officér-or tqxing gittherities can “tinker with the net profit as
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shown by the assessee if the accounts are not prepared as per Part [ & II] of Schedule Vi of
the Companies Act which is a condition precedent for determination of net profit in terms
of section 115/B(2). What the Hon'ble Apex court laid down that when assessee company
brepares its profit & loss account as per the Companies Act and the accounts is placed
before the company in its annual general meeting in accordance with the provisions of
section 210 of the Companies Act, 1956, AO cannot tinker with such accounts except for

- provided under Explanation 1. This judgment in no way impinge upon the requirement to
r;omp{y with the statutory requirement of preparing the accounts in accordance with the
accounting standards adopted for preparing the profit & loss account and in accordance
with the Part 1 & Il of Schedule VI of the Companies Act, Only when accounts are drawn
as provided in section 115/B, then the proposition laid down By the Hon ble Apex Court
will apply. In our humble opinion the Judgment and ilaw as envisaged by the Hon'ble Apex
Court will not apply here because, as we have held above that waiver amount is a capital
reserve which'cannot be included in the net profit as shown in the profit & loss account for
the relevant previous year and consequently cannot be taxed as book profit.”

Thus, following the aforesaid decision of the Tribunal, we hold amount of
Rs.1,31,01,284/- being capital in nature, cannot be part of bock profit.

20.  In the result, the appeal of the assessee is allowed whereas the appeal of the
Revenue is dismissed,”

10. Respectfully following the findings of the Coordinate Bench (supra).

Ground No.2 is also dismissed.
11. In the result, the appeals filed by the revenue are dismissed.

12. Decision announced in the open court in the presence of

representatives of both the sides on 14.12.2020.

Sd/- sd/-
[KULDIP SINGH] [ N. K. BILLAIYA]
JUDICIAL MEMBER ACCOUNTANT MEMBER
Dated: 14.12.2020

*Neha*
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